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68 N. H— ,34 Atl. 674 ; Shea v. Railroad, 69 N.H. 361, 363, 41 Atl. 774. This 
does not mean that the defendants were bound to ascertain and take pre- 
caution in reference to the plaintiff's possible or chance presence in a dan- 
gerous situation upon their premises, but that they were required not to 
actually injure him, if circumstances existed that warranted their antici- 
pating his presence in such a situation as a probable occurrence. Shea v. 
Railroad, supra; Davis v. Railroad, 70 N. H. 519, 49 Atl. 108." 

An instance of the use of the expression "ordinary care under all the 
facts and circumstances of the particular case" as a sliding scale (see 11 
Va. Law. Reg., Sept. No. 383) may be found in the rule formulated by our 
court as the degree of care required by a railroad company in regard to 
trespassers after they have been discovered on the track in a dangerous situ- 
ation. It would seem to the lay mind, at least, that in such a case, ten- 
derness for human life would require the utmost care or the highest de- 
gree of care, but such is the aversion of the courts to the use of these 
terms that they invoke the sliding scale, and push up ordinary care to a 
higher notch than usual. In this case it means that the railroad com- 
pany must do all that can be done, consistently with its higher duty 
to others to save the trespasser from the consequences of his own negli- 
gent act, after his peril has been discovered. Humphreys v. Valley R. Co., 
100 Va. 749, 754, 755. 

C. B. G. 



Minor Female Mabbying — Jurisdiction to Appoint Receiver — Sec. 2291, 
Va. Code 1904. — Sec. 2291 of the Code of 1887, provided that when a wo- 
man was a minor at the time she married and was then entitled to any 
estate, she should not, during coverture and while a minor, have the 
control thereof; "but the circuit court of the county, or the circuit or 
corporation court of the corporation, wherein she resides, or the said estate 

or any part thereof is, shall. . . .commit her estate to a receiver," 

etc. This section was amended by Acts 1899-1900, ch. 1139, p. 1240, (see 
Va. Code 1904, sec. 2291), so as to read as to the latter part, "but the 
circuit court of the county, or the circuit or corporation court of the cor- 
poration wherein she resides, or the said real estate, or any part thereof 
is, shall commit her said estate to a receiver," etc. 

It has been suggested to us that the insertion of the word real was 
probably a slip, and the query is made, if it be not a slip what is the ef- 
fect of the insertion. 

The effect of the insertion seems obvious. The former law purported to 
allow the property of a minor female to be committed to a receiver, when 
she married, by the circuit or corporation court in whose jurisdiction she 
resided or by any such court in whose jurisdiction the property or part of it 
■was situated, whether the property was real or personal. As the statute 
now stands, if the property be personal, only the court of the county or 
corporation wherein she resides can commit such property into the hands 
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of a receiver; but if the property be real, the statute purports to give 
the power of committing the same to the court of the county or corpora- 
tion wherein she resides or the real estate is situated. C. B. G. 



Can a Married Woman by Her Will Deprive her Husband of Cur- 
tesy in Her Equitable Separate Estate When the Instrument Creat- 
ing the Same is Silent in Regard to Her Power op Disposition There- 
of? Va. Code 1904, Sections 2513, 2286a-2294. — In West v. West's Exor's, 
3. Rand. 373, it was decided that a married woman having an 
equitable separate fee could not dispose of the same by will unless 
the power to make such disposition was expressly conferred by 
the instrument creating the estate. This case was adhered to until the 
general revision of 1849, when the rule of West v. West was changed so 
as to allow a married woman the right to dispose of her equitable separate 
estate in fee by will. This provision (ch. 122, sec. 3, of the Code of 1849) 
was carried unchanged into the Code of 1887 as the second sentence of 
sec. 2513, reading as follows: "....nor shall a married woman be ca- 
pable of making a will, except for the disposition of her separate estate, 
or in the exercise of a power of appointment." The effect of this was to 
give the married woman the right to dispose of her equitable separate 
fee by will, if not expressly or impliedly restricted by the instrument 
creating the estate, and thus to allow her to deprive the husband of his 
curtesy therein. Justis v. English, 30 Gratt. 571; Chapman v. Price, 83 
Va. 392, 11 S. E. 879; Kiracofe v. Kiracofe, 93 Va. 591, 25 S. E. 601, 2 Va. 
Law Reg. 530 and note. Hutchins v. Com. Bank, 91 Va. 68, 20 S. E. 950. 

This provision of sec. 2513, Code of 1887, was stricken out by an amend- 
ment (Acts 1899-1900, p. 753; Va. Code 1904, sec. 2513), but at the same 
session of the Legislature, the Saunders Act was passed, amending the 
Married Women's Law, and it is probable that, by the terms of that act, 
she has the power to dispose of her equitable separate fee by will. The 
language is as follows (Acts 1899-1900, p. 1240, sec. 2286a, Va. Code 1904) : 
"A married woman shall have the right to acquire, hold, use, control, and 
dispose of property as if she were unmarried, and such power of use, con- 
trol, and disposition shall apply to all property of a married woman here- 
tofore or hereafter acquired; provided, however, that her husband shall 
be entitled to curtesy in her real estate when the common law requi- 
sites therefor exist, and he shall not be deprived thereof by her sole act." 

As is said above, it is probable that this statute embraces within its 
scope equitable separate estates, and if so, the wife can dispose of the 
same by will, as was allowed by sec. 2513 of the Code of 1887 before 
amendment; but the proviso in the Saunders Act expressly forbids the 
wife to deprive the husband of curtesy in her real estate by her sole act, 
and by the construction put upon the language in the Code and in the Smith 
Act, she cannot by will deprive her husband of curtesy, in her separate legal 
estate. Breeding v. Da/vis, 77 Va. 639; Browne v. Brockover, 84 Va. 424.. 



